
         QUARRYNO 
                                                                       William J. Almon 
                                                                     10570 Blandor Way 
                                                                Los Altos Hills, CA 94024 
                                                                     www.quarryno.com   
 
 
February 2, 2011 
 
The Board of Supervisors 
Santa Clara County 
70 West Hedding St. # 10 
San Jose, CA 95110-1705 
 

Re: February 8, 2011 Public Hearing Regarding Lehigh’s Proposed Vested Rights 

 

To the Santa Clara County Board of Supervisors; 

 This hearing is designed to provide the public with the opportunity to comment on Lehigh Southwest 

Cement Company’s (hereinafter “Lehigh”) attempt to significantly expand its mining and dumping onto land far 

beyond its historical operations. Though Lehigh has submitted a lengthy argument in support of its attempted 

expansion, we have been brought together to address only its “vested rights” contention. As Lehigh has multiple 

applications to expand its operations pending in Santa Clara County, it is understandably easy to get confused and 

even fooled by the abundance of documentation and complex legalese Lehigh has put forth. However, we believe 

one thing is very clear; 

The proposed East Materials Storage Area (hereinafter “EMSA”) is not, and has never been a legally 

“vested” mining or dumping ground.  

 

As publicly and judicially recognized, to establish a legal nonconforming use (i.e., a vested right), quarrying 

must have begun on Lehigh’s property before the date(s) upon which the Santa Clara County Zoning Ordinance first 

required a Use Permit for quarrying in that district. Though the “diminishing asset rule” permits a legal 

nonconforming use to include not only those areas of the property that were actively being mined, but also those 

areas for which the owner objectively manifested an intent to mine in the future as of the relevant dates, the rule 

cannot apply to the proposed EMSA. The rule cannot apply because Lehigh did not own, nor was the proposed 

EMSA operated, or intended to be operated, as a quarry as of the relevant zoning ordinance dates (either on, or prior 
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to, 1937, 1947 or 1955). In fact, the proposed EMSA was “abandoned” for quarrying and remained unused until 

1995, when it was bought back by Lehigh. 

 

For example, a significant portion of the proposed EMSA was sold to Permanente Metals Corporation, a 

Delaware corporation and independent entity, in 1942 and used for the production of Aluminum and Magnesium. 

[Please see Exhibit “1” attached hereto].  Subsequently, Permanente Metals Corporation became Kaiser Aluminum 

and Chemical Corporation, in 1949, and continues to do unrelated business today. Kaiser Aluminum and Chemical 

Corporation had no use for limestone and did not mine or process it. Their defunct Aluminum plant was sold to 

Lehigh in 1995. 

 

Another large portion of the proposed EMSA was transferred to Todd California Shipbuilding Corporation in 

1941. [Please see Exhibit “2” attached hereto]. Todd California Shipbuilding Corporation became Permanente 

Metals Corporation thereafter and, later (1949), Kaiser Aluminum and Chemical Corporation for the production of 

Aluminum and Magnesium. 

 

For further visual clarity, Exhibit “3” attached hereto is a map demonstrating that the proposed EMSA was 

owned by entities other than Lehigh as of the relevant zoning ordinance dates. In fact, Lehigh itself did not dispute 

that the proposed EMSA belonged to other entities as far back as 1980, and as recently as 2006.  

 

In a letter dated June 3, 1980, from Lehigh’s counsel to Santa Clara County, Lehigh admitted that 

“Aluminum presently owns at Permanente approximately 155 acres adjoining a much larger tract of land, 

approximately 3,300 acres, owned by the Kaiser Cement Corporation. Although Cement and Aluminum each have 

the Kaiser name, any historical connection is now gone, and they are separate and distinct, publicly traded 

companies having different ownership and management.” [Please see Exhibit “4”, page 1, paragraph 2, attached 

hereto][emphasis added]. This admission clearly contradicts Lehigh’s allegedly “integrated” and “interdependent” 

operation as described by Lehigh’s current counsel in its January 4, 2011 submission to the Board of Supervisors.  

 

Notwithstanding this obvious contradiction, we find Lehigh’s August 10, 2006 submission to the Board of 

Supervisors most surprising. In that submission, and through Lehigh’s same current counsel, it was represented that 
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“[n]ext to the Cement Plant is the former aluminum plant site, which covers approximately 153 acres. The site was 

under completely separate ownership from the Quarry until 1995, when the owners sold the defunct plant to Kaiser 

Cement. The aluminum plant is not used, nor has it ever been used, to process mined material from Permanente 

Quarry.” [Please see Exhibit “5”, page 3, paragraph 2, attached hereto][emphasis added]. 

 

Again, the “diminishing asset rule”, permits a “vested right” to include not only those areas of the property 

that were actively being mined, but also those areas for which the owner objectively manifested an intent to mine in 

the future. It is clear from the historical record, as well as Lehigh’s own submissions, that Lehigh did not own the 

proposed EMSA, nor was the proposed EMSA operated, or intended to be operated, as a quarry as of the time legally 

requisite. 

 

As such, Lehigh’s argument that the proposed EMSA is “vested” and, therefore, can be operated freely 

without a Use Permit or County oversight is simply without merit. It would appear that a conclusion otherwise could 

only result if the historical land transfers, Lehigh’s admissions and prior nonuse is universally ignored. We sincerely 

hope that the substantial body of evidence against Lehigh’s “vested” right is not disregarded. 

 

Should Lehigh wish to operate legally on the proposed EMSA, it must abide by and adhere to the same 

administrative regulations as every other quarrying entity in Santa Clara County. Lehigh must apply for, and obtain, 

a Use Permit. It must not be allowed to continue operating in the proposed EMSA without County oversight and 

approval. In addition, Lehigh’s ongoing dumping of mine waste in the proposed EMSA must cease until there is an 

EIR in place per CEQA. California law mandates as much. 

 

Finally, though we recognize that Lehigh may apply for a Use Permit for the proposed EMSA, we believe 

that any such permit should not be approved until Lehigh properly restores its West Materials Storage Area 

(hereinafter “WMSA”). Lehigh’s prior reprimand to restore the WMSA to its deeded height restriction and its 

several representations to plant trees on the damaged areas remain unfulfilled.  

 

It is important for the Board of Supervisors to understand that the Public has lost confidence in Lehigh’s 

numerous unkept promises. We feel that it is quite reasonable that Lehigh fulfill its prior commitments before new 
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ones are considered. It must not be forgotten that the WSMA was originally approved only as a temporary location 

for mine waste. Yet, Lehigh has been allowed to dump freely at the WMSA for years without restrictions, any public 

hearings or County recognition.  

 

Notwithstanding its prior transgressions, Lehigh is now trying to get hold of a “vested” right in unspoiled 

land it only recently obtained. The Board of Supervisors must not let this occur. Lehigh’s historical disregard for 

Santa Clara County must be brought to an end.  

 

Bill Almon 

Acting for the Members QuarryNo 
























































