
       June 14, 2011 
 
 
Via email: Henrik.Wesseling@LehighHanson.com 
 
Henrik Wesseling, Plant Manager 
Lehigh Southwest Cement Company  
Permanente Plant  
24001 Stevens Creek Boulevard  
Cupertino, CA 95014	  
	  
Dear	  Mr.	  Wesseling,	  
	  
	   I	  am	  writing	  to	  notify	  you	  that	  on	  Saturday,	  June	  18,	  beginning	  at	  10	  a.m.	  and	  
continuing	  for	  approximately	  two	  hours,	  citizens	  of	  Santa	  Clara	  County,	  including	  
members	  of	  No	  Toxic	  Air,	  Inc.,	  intend	  to	  travel	  on	  Permanente	  Road	  as	  it	  proceeds	  
through	  your	  quarry.	  	  We	  intend	  to	  stay	  within	  the	  public	  right-‐of-‐way	  of	  
Permanente	  Road	  along	  Permanente	  Creek,	  as	  that	  alignment	  currently	  exists	  as	  
shown	  on	  the	  map	  at	  Attachment	  A.	  	  	  
	  
	   As	  you	  know,	  Permanente	  Road	  was	  dedicated	  to	  Santa	  Clara	  County	  as	  a	  
public	  road	  in	  1893	  and	  remains	  a	  public	  road	  today.	  	  According	  to	  the	  January	  27,	  
2011	  “Staff	  Analysis”	  of	  the	  Santa	  Clara	  County’s	  Planning	  and	  Development	  
Department:	  
	  

An	  extensive	  review	  of	  historical	  documents	  indicates	  that	  quarrying	  
began	  in	  the	  vicinity	  of	  Permanente	  Creek	  around	  1902	  or	  1903.	  	  This	  
area	  was	  referred	  to	  as	  Black	  Mountain,	  and	  it	  was	  well	  known	  for	  its	  
limestone	  deposits.	  Access	  to	  the	  limestone	  deposits	  was	  provided	  via	  
Permanente	  Road,	  which	  was	  an	  historic	  wagon	  trail	  dedicated	  to	  the	  
public	  in	  1893.	  

	  
Attachment	  B,	  p.	  11.	  	  	  
	  

Staff	  conducted	  exhaustive	  research	  to	  determine	  whether	  the	  County	  
ever	  abandoned	  Permanente	  Road	  and	  could	  not	  find	  any	  such	  
documentation.	  	  The	  Quarry	  was	  also	  asked	  to	  provide	  any	  
documentation	  they	  might	  have	  regarding	  abandonment	  of	  
Permanente	  Road;	  none	  was	  provided.	  

	  
Attachment	  B,	  p.	  21.	  	  	  
	  
	   To	  the	  best	  of	  our	  knowledge	  no	  formal	  petition	  to	  abandon	  Permanente	  
Road	  has	  ever	  been	  filed	  with	  the	  County,	  and	  no	  Resolution	  has	  ever	  been	  passed	  
by	  the	  County	  to	  abandon	  the	  road.	  	  Under	  California	  law,	  title	  or	  interest	  in	  a	  public	  
road	  cannot	  be	  obtained	  through	  adverse	  possession.	  	  CC	  §1007.	  	  	   	  



	  
	   To	  the	  extent	  you	  might	  intend	  to	  prevent	  or	  otherwise	  hinder	  our	  access	  to	  
and	  travel	  upon	  the	  dedicated	  public	  right-‐of-‐way	  of	  Permanente	  Road	  –	  something	  
which	  we	  would	  not	  recommend,	  as	  it	  is	  illegal	  to	  obstruct	  a	  public	  right-‐of-‐way	  
(Penal	  Code	  §647c)	  –	  we	  ask	  that	  you	  inform	  us	  in	  writing	  no	  later	  than	  noon	  on	  
Thursday,	  June	  16,	  2011.	  	  Please	  provide	  any	  writing	  to	  me	  via	  email	  at	  
barry4cupertino@gmail.com.	  	  	  
	  
	  
	   	   	   	   	   	   	   Sincerely	  yours,	  
	  
	   	   	   	   	   	   	   Barry	  Chang	  
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STAFF ANALYSIS 
 

Permanente Quarry Legal Nonconforming Use Analysis 
 

I.  Setting 
 
The Permanente Quarry is owned by Hanson Permanente Cement, Inc. and operated by Lehigh 
Southwest Cement Company (collectively, the “Quarry”).  It is a limestone and aggregate mining 
operation in the Santa Clara County foothills located along a sinuous, roughly east-west trending 
ridge in the Santa Cruz mountain range west of the City of Cupertino’s jurisdictional limits.  The 
mine has a single, very large pit where limestone and aggregate are quarried.  West of the mine 
pit is an overburden stockpile area known as the West Materials Storage Area.  Overburden is 
currently being placed in an area referred to as the East Materials Storage Area.  In addition, 
there is also a cement manufacturing operation located on the Quarry property that is governed 
by a use permit that was first issued in May 1939 (County File No. 173.023).  
 
 

II.  Background & Summary 
 
The Quarry has submitted applications for two reclamation plan amendments – a reclamation 
plan amendment for the East Materials Storage Area (“EMSA”), and a comprehensive 
reclamation plan amendment for all areas used in the quarrying operation.  These reclamation 
plan amendments are required by state law, the Surface Mining and Reclamation Act 
(“SMARA”).1  Both amendments are also subject to the California Environmental Quality Act 
(“CEQA”),2 and Environmental Impact Reports (EIRs) are being prepared for both.  However, 
the County also regulates quarries under its Zoning Ordinance. 
 
The Zoning Ordinance requires a use permit for quarrying unless quarrying was established as a 
legal nonconforming use on the property before a use permit was first required.  Therefore, in 
order to process the Quarry’s reclamation plan amendment applications, it is necessary to 
determine whether the Quarry must also obtain a use permit for quarrying all or part of its 
property.  The Quarry has already acknowledged that it needs a use permit for a proposed new 
pit mine, and has submitted a use permit application that the County is processing in conjunction 
                                                
1 Pub. Res. Code § 2710 et seq. 
2 Pub. Res. Code § 21000 et seq. 
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E.  Current Property Zoning 
 
Today, the Quarry property has a variety of zoning designations, including “A1” (General Use), 
“A-d1” (Exclusive Agriculture, design review overlay), “HS-d1” (Hillsides, design review 
overlay), and A1-20-d1 (General Use, 20-acre minimum, design review overlay).  The County 
Zoning Ordinance allows quarrying (surface mining) in all of these zones if a use permit is 
obtained from the County.40    
 

V.  Permanente Quarry Property History 
 
The following is a summary of the Quarry’s ownership and use history.  This information is 
relevant to the analysis because it provides information that is needed to determine what portions 
of the property were owned by the Quarry operator as of the relevant dates; and what types of 
quarrying activities, if any, were occurring on the various portions of the Quarry property as of 
the relevant dates.     
 
A.  Early Quarrying Activities 
 
An extensive review of historical documents indicates that quarrying began in the vicinity of 
Permanente Creek around 190241 or 1903.42  This area was referred to as Black Mountain, and it 
was well known for its limestone deposits.  Access to the limestone deposits was provided via 
Permanente Road, which was an historic wagon trail dedicated to the public in 1893.43  The 
limestone was hauled by wagon to Mountain View, where it was shipped by rail for use in the 
production of sugar in a factory in Alviso.44   
 
There is quite a bit of information about limestone mining being conducted in the vicinity of 
Black Mountain/Permanente Creek prior to 1937.  The 1906 State Report refers to limestone 
deposits in Section 18, and states that “[t]he stone has been quarried in several places.45  A 1921 
State Report states that “[t]he Black Mountain deposits outcrop over a considerable area.46  A 
1930 State Report refers to the quarry being limited to certain areas identified as “sections 17 and 
18.”47  However, each section consists of 640 acres, and there is limited information in the 
reports regarding precisely where within these sections the early mining activities took place. 
 
                                                
40 Zoning Ordinance §§ 2.50.020, 2.20.020. 
41 Cal. Division of Mines, California Journal of Mines and Geology, Vol. 50, No. 2, p. 365 (April 1954) (“1954 
State Report”).  (Ex. 15.) 
42 Cal. State Mining Bureau, The Structural and Industrial Materials of California, Bulletin No. 38, p. 82 (Jan. 1906) 
(“1906 State Report”).  (Ex. 10.) 
43 1906 State Report, p. 82 (Ex. 10); Cal. State Mining Bureau, Report XVII of the State Mineralogist: Mining in 
California During 1920, p. 185 (Jan. 1921) (“1921 State Report”) (Ex. 11); “Consent, dedication and grant for 
Permanente Road” from Alice H. Swain et al to Santa Clara County (May 19, 1893), County Recorder, 170 O.R. 10.  
(Ex. 9). 
44 1906 State Report, p. 82.  (Ex. 10.) 
45 1906 State Report, p. 82.  (Ex. 10.) 
46 1921 State Report, p. 185.  (Ex. 11.) 
47 Cal. Division of Mines, Chapter of Report XXVI of the State Mineralogist Covering Activities of the Division of 
Mines Including the Geologic Branch, Vol. 26, No. 1, p. 9 (Jan. 1930) (“1930 State Report”).  (Ex. 12.)  The section 
reference pertains to Township 7 S., Range 2 W. (Cal. Dept. of Natural Resources, Division of Mines, California 
Journal of Mines and Geology, Vol. 43, No. 3, p. 313 (July 1947) (“1947 State Report”).)  (Ex. 14.))   

                              Attachment B

reedzars
Highlight

reedzars
Highlight



 
 1-27-11 

21 
 

the part of the landowner to extend the use over the entire tract is insufficient; the intent must be 
objectively manifested by the present operations.”94        
 
 a.  September 24, 1937 – property within 1,000 feet of a public street  
 
Beginning in 1937, a use permit was required for quarrying property within 1,000 feet of a public 
street.  Therefore, the property must have either been mined, or the owner/operator must have 
objectively manifested an intent to mine those areas, before September 24, 1937 when the 
County’s first Zoning Ordinance took effect.   
 
The 1937 date is relevant because Permanente Road, which runs through the Quarry property, 
was dedicated to the public in 1893.  Staff conducted exhaustive research to determine whether 
the County ever abandoned Permanente Road and could not find any such documentation.95  The 
Quarry was also asked to provide any documentation they might have regarding abandonment of 
Permanente Road; none was provided.   
 
Nevertheless, it appears that at some point the public was denied access to Permanente Road 
through the Quarry property, thereby terminating public access to the road from a practical, if not 
legal, standpoint.  Minutes from a 1935 Board meeting reflect public concern about a gate that 
was placed across Permanente Road, but it is unclear whether this gate was on or near the 
Quarry’s property.96  A record of survey prepared for the Quarry and recorded with the County 
Recorder in 1944 notes that Permanente Road was abandoned beyond a bridge that crosses the 
railroad tracks just east of the Quarry property.97  However, a property owner may not 
unilaterally abandon a public road; abandonment requires some affirmative act by the County.98 
 
A map of the historic Permanente Road and a 1,000 foot buffer is shown on Exhibit 49.  This 
map shows that the current Quarry pit is more than 1,000 feet from the Road.  Therefore, a use 
permit for quarrying in the current pit was not required until at least 1947.  However, other 
portions of the quarrying operation that are the subject of the comprehensive reclamation plan 
amendment and the EMSA reclamation plan amendment are within 1,000 feet of the historic 
Permanente Road.  These areas are shown on Exhibit 50.   
 
There is no question that quarrying on some portion of the Quarry property began by 1937.  The 
question is, for those areas of the Quarry property within 1,000 feet of Permanente Road, where 
had the Quarry established a legal nonconforming use by 1937.  In other words, for any property 

                                                
94 Id. at p. 557, citing a case from Alaska. 
95 This research was conducted by Planning Office staff, Roads Department staff, the County Surveyor, and First 
American Title Company.  Roads Department staff reviewed all of the Department’s documentation regarding 
Permanente Road and Stevens Creek Road, and all deeds identified by First American Title Company.  Planning 
Office staff reviewed all official records on file with the Clerk of the Board of Supervisors, including all Board 
action journals from 1929 through 1945.  The County Surveyor searched all map files for any references, and also 
searched newspaper articles for historical accounts.   
96 Sept. 25, 1935 and Sept. 30, 1935 Board of Supervisors minutes.  (Ex. 43.) 
97 Book 6, Page 36, County of Santa Clara official records.  (Ex. 21); see also Ex. 52 (showing bridge location).  
98 See, e.g., San Diego County v. California Water & Tel. Co. (1947) 30 Cal. 2d 817, 822-824.  A review of the 
Board of Supervisors’ action journals from 1929 through 1945 indicates that the County regularly accepted and 
abandoned public roads during this time period.  The abandonment process involved the Board’s adoption of a 
resolution and the recording of a road abandonment document with the County Recorder.     
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